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not voluntary if the filing was the re-
sult of action taken by the Service pur-
suant to section 6651(a) (relating to ad-
dition to the tax for failure to file tax 
return or to pay tax); 

(2) The boat owner or operator with-
held from the individual’s share the tax 
imposed by chapter 21, regardless of 
whether the tax was paid over to the 
Service; or 

(3) The boat owner or operator made 
full or partial payment of the tax im-
posed by chapter 21, unless the pay-
ment was made pursuant to section 
7422(a) (relating to no civil actions for 
refund prior to filing claim for refund). 
However, for purposes of this para-
graph crew members whose services, 
but for paragraphs (a)(1)(i) through 
(iii), would have been excepted from 
employment by section 3121(b)(20) are 
not required to pay self-employment 
tax on income earned in performing 
those services. See § 1.1402(c)–3(g). 
Moreover, in such cases the employer 
is not entitled to a refund of the em-
ployer’s share of any tax imposed by 
chapter 21 that was paid. 

[T.D. 7716, 45 FR 57123, Aug. 27, 1980]

§ 31.3121(c)–1 Included and excluded 
services. 

(a) If a portion of the services per-
formed by an employee for an employer 
during a pay period constitutes em-
ployment, and the remainder does not 
constitute employment, all the serv-
ices performed by the employee for the 
employer during the period shall for 
purposes of the taxes be treated alike, 
that is, either all as included or all as 
excluded. The time during which the 
employee performs services which 
under section 3121(b) constitute em-
ployment, and the time during which 
he performs services which under such 
section do not constitute employment, 
within the pay period, determine 
whether all the services during the pay 
period shall be deemed to be included 
or excluded. 

(b) If one-half or more of the employ-
ee’s time in the employ of a particular 
person in a pay period is spent in per-
forming services which constitute em-
ployment, then all the services of that 
employee for that person in that pay 
period shall be deemed to be employ-
ment. 

(c) If less than one-half of the em-
ployee’s time in the employ of a par-
ticular person in a pay period is spent 
in performing services which con-
stitute employment, then none of the 
services of that employee for that per-
son in that pay period shall be deemed 
to be employment. 

(d) The application of the provisions 
of paragraphs (a), (b), and (c) of this 
section may be illustrated by the fol-
lowing example:

Example. The AB Club, which is a local col-
lege club within the meaning of section 
3121(b)(2), employs D, a student who is en-
rolled and is regularly attending classes at a 
university, to perform domestic service for 
the club and to keep the club’s books. The 
domestic services performed by D for the AB 
Club do not constitute employment, and his 
services as the club’s bookkeeper constitute 
employment. D receives a payment at the 
end of each month for all services which he 
performs for the club. During a particular 
month D spends 60 hours in performing do-
mestic service for the club and 40 hours as 
the club’s bookkeeper. None of D’s services 
during the month are deemed to be employ-
ment, since less than one-half of his services 
during the month constitutes employment. 
During another month D spends 35 hours in 
the performance of domestic services and 60 
hours in keeping the club’s books. All of D’s 
services during the month are deemed to be 
employment, since one-half or more of his 
services during the month constitutes em-
ployment.

(e) For purposes of this section, a 
‘‘pay period’’ is the period (of not more 
than 31 consecutive calendar days) for 
which a payment of remuneration is 
ordinarily made to the employee by the 
employer. Thus, if the periods for 
which payments of remuneration are 
made to the employee by the employer 
are of uniform duration, each such pe-
riod constitutes a ‘‘pay period’’. If, 
however, the periods occasionally vary 
in duration, the ‘‘pay period’’ is the pe-
riod for which a payment of remunera-
tion is ordinarily made to the em-
ployee by the employer, even though 
that period does not coincide with the 
actual period for which a particular 
payment of remuneration is made. For 
example, if an employer ordinarily 
pays a particular employee for each 
calendar week at the end of the week, 
but the employee receives a payment 
in the middle of the week for the por-
tion of the week already elapsed and 
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receives the remainder at the end of 
the week, the ‘‘pay period’’ is still the 
calendar week; or if, instead, that em-
ployee is sent on a trip by such em-
ployer and receives at the end of the 
third week a single remuneration pay-
ment for three weeks’ services, the 
‘‘pay period’’ is still the calendar week. 

(f) If there is only one period (and 
such period does not exceed 31 consecu-
tive calendar days) for which a pay-
ment of remuneration is made to the 
employee by the employer, such period 
is deemed to be a ‘‘pay period’’ for pur-
poses of this section. 

(g) The rules set forth in this section 
do not apply (1) with respect to any 
services performed by the employee for 
the employer if the periods for which 
such employer makes payments of re-
muneration to the employee vary to 
the extent that there is no period ‘‘for 
which a payment of remuneration is 
ordinarily made to the employee’’, or 
(2) with respect to any services per-
formed by the employee for the em-
ployer if the period for which a pay-
ment of remuneration is ordinarily 
made to the employee by such em-
ployer exceeds 31 consecutive calendar 
days, or (3) with respect to any service 
performed by the employee for the em-
ployer during a pay period if any of 
such service is excepted by section 
3121(b)(9) (see § 31.3121(b)(9)–1). 

(h) If during any period for which a 
person makes a payment of remunera-
tion to an employee only a portion of 
the employee’s services constitutes 
employment, but the rules prescribed 
in this section are not applicable, the 
taxes attach with respect to such serv-
ices as constitute employment as de-
fined in section 3121(b). 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8313, July 2, 
1964]

§ 31.3121(d)–1 Who are employees. 
(a) In general. (1) Whether an indi-

vidual is an employee with respect to 
services performed after 1954 is deter-
mined in accordance with section 
3121(d) and (o) and section 3506. This 
section of the regulations applies with 
respect only to services performed 
after 1954. Whether an individual is an 
employee with respect to services per-
formed after 1936 and before 1940 shall 

be determined in accordance with the 
applicable provisions of law and of 26 
CFR (1939) Part 401 (Regulations 91). 
Whether an individual is an employee 
with respect to services performed 
after 1939 and before 1951 shall be deter-
mined in accordance with the applica-
ble provisions of law and of 26 CFR 
(1939) Part 402 (Regulations 106). 
Whether an individual is an employee 
with respect to services performed 
after 1950 and before 1955 shall be deter-
mined in accordance with the applica-
ble provisions of law and of 26 CFR 
(1939) Part 408 (Regulations 128). 

(2) Section 3121(d) contains three sep-
arate and independent tests for deter-
mining who are employees. Paragraphs 
(b), (c), and (d) of this section relate to 
the respective tests. Paragraph (b) re-
lates to the test for determining 
whether an officer of a corporation is 
an employee of the corporation. Para-
graph (c) relates to the test for deter-
mining whether an individual is an em-
ployee under the usual common law 
rules. Paragraph (d) relates to the test 
for determining which individuals in 
certain occupational groups who are 
not employees under the usual common 
law rules are included as employees. If 
an individual is an employee under any 
one of the tests, he is to be considered 
an employee for purposes of the regula-
tions in this subpart whether or not he 
is an employee under any of the other 
tests. 

(3) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is 
of no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like. 

(4) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, super-
intendents, managers, and other super-
visory personnel are employees. 

(5) Although an individual may be an 
employee under this section, his serv-
ices may be of such a nature, or per-
formed under such circumstances, as 
not to constitute employment (see 
§ 31.3121(b)–3). 
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